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REVISED SUMMARY OF INFORMATION 

Prepared for April 18, 2017 Planning Commission Hearing 
Continuance from January 3, 2017 and March 7, 2017 

 
FILE #    PLAAPL-16-10-0004 of                   HEARING DATES: January 3, March 7, and April 18, 2017 
    PLAMNS-16-04-0013   
 

REQUEST:  Appeal of the Planning Director’s decision to deny an application to replace  
  and expand an accessory structure.   
 
ORIGINAL STAFF RECOMMENDATION: Uphold the decision of the Director, and deny the 

appeal 
REVISED STAFF RECOMMENDATION:  Overturn the decision of the Director and 

approve the replacement structure with 
conditions of approval 

 

 

APPLICANT:     APPELLANT: 
Deschutes Nena, LLC    Scott Hodson of Deschutes Nena, LLC 
PO Box 3227     PO Box 3227 
Wilsonville, OR 97070   Wilsonville, OR 97070 
 

 

PROPERTY INFORMATION: 
 
Zoning: Exclusive Farm Use (A-1(160)) and Environmental Protection District 7- Natural 

Areas Overlay  
 
Location:  The subject parcel is located between the Burlington Northern Santa Fe Railroad  

       and the Deschutes River, near the western river bank, approximately 7 miles south  
       of Maupin, Oregon; more specifically described as: 

 
  Tax Lot   Acct #   Acres 
  6S 14E 0 4700  12620   0.31 
 

  

    ATTACHMENTS: 
 

I. Staff Summary, Updated for April 18, 2017 Planning Commission Hearing 
II. Memo from Dan Olsen, Staff’s Contract Attorney, to Wasco County Planning Commission 
III. Revised Terms, agreed to by Staff, Applicant, and Opponent  
IV. Revised Planning Commission Options & Staff Recommendation 
V. Conditions of Approval 
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ATTACHMENT I 
 

Staff Summary, Updated for  
April 18, 2017 Planning Commission Hearing 

 

Since the March 7, 2017 Planning Commission hearing, Staff has been in contact with legal counsel Dan 

Olsen to review new materials provided by the parties to develop potential solutions that would legally 

work for the County, the applicant, and the neighboring property owner.  With assistance from Mr. 

Olsen, Staff has revised the original recommendation for the Planning Commission’s consideration. 

Materials previously provided to the Planning Commission indicated several impediments to approval. 

The first impediment to approval was the legal status of the parcel.  Staff originally found that the tract 

did not comply with the definition of legal parcel as defined in the Wasco County Land Use and 

Development Ordinance, and therefore no land use approvals can be issued on it.  However, legal 

counsel has advised the legal parcel status is not always relevant when acknowledging a legal non-

conforming use, or when approving an application that remedies a public health or safety issue (ORS 

215.130(5)).   

Chapter 13 “Nonconforming uses, buildings, and lot”, of the Wasco County Land Use & Development 

Ordinance (LUDO), Section 13.010 –“Purpose” states: 

“It is necessary and consistent with the establishment of this Ordinance that all uses and 

structures incompatible with permitted uses or structures in each zone be strictly regulated and 

permitted to exist only under rigid controls. The purpose of such regulation and control is to 

discontinue a nonconforming use or structure, change a nonconforming use or structure to a 

conforming status, or allow alterations to a nonconforming use or structure that do not increase 

the level of adverse impact on the neighborhood, or are required for the use or structure to 

comply with state or local health or safety requirements.” (Emphasis added) 

The application is for the replacement of a pit toilet with an incinerating toilet.  The pit toilet is accessory 

to a cabin that has existed since 1911 and evidence supports that the cabin has been used as a personal 

fishing cabin since 1932.  Evidence consisting of journal entries and aerial photos were provided 

following the hearing showing that the cabin was in existence and used continuously as a personal 

fishing cabin since at least 1971, prior to the enactment of applicable land use laws in Wasco County.  

This personal fishing cabin qualifies as a legal nonconforming use, for which the pit toilet was an 

accessory structure.  As part of a Type I ministerial application, Staff may determine that the use that 

exists is a lawfully established use if evidence is provided showing that this is the case.  The evidence 

presented and reviewed by Staff demonstrated the existence of the cabin, and its use as a personal 

fishing cabin is well established. 

Currently the existing pit toilet is located too close to the river to comply with DEQ standards, and a 

complaint was received in 2014 regarding the odor, which was detectable from the river.  The 
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incinerating toilet would comply with DEQ river setback standards, and should reduce if not eliminate 

the odor issue.  Staff finds that the existing cabin structure is a legal nonconforming use for the purpose 

of a personal fishing cabin and that this replacement toilet would enable it to comply with state and 

local health or safety requirements, complying with Section 13.010. 

Section 13.060, “Restoration or Alteration of Nonconforming Use” states: 

“B. Alteration of a nonconforming use to Comply with State or Local Health or Safety 

Requirements: No conditions shall be placed upon the continuation or alteration of a 

nonconforming use when necessary to comply with state or local health or safety requirements, 

or to maintain in good repair the existing structures associated with the use.” 

The use of the cabin as a personal fishing cabin is a lawful nonconforming use, to which the pit toilet is 

an accessory use.  However, the pit toilet is currently in violation of state and local health or safety 

requirements and must be replaced in order to comply.  As this is a replacement for public health and 

safety, no conditions may be placed on the alteration of the legal nonconforming use.  This includes 

requiring proof of a legal parcel.  Staff finds that the replacement toilet would address a public health or 

safety issue, and no determination of a legal parcel needs to be made for such an action. 

Staff’s revised recommendation is that if the Planning Commission determines the personal use of the 

fishing cabin to be a lawfully established use and conditions the toilet replacement to occur without a 

commercial use (as agreed upon by the applicant in Attachment III. “Revised Terms”, dated April 11, 

2017), then it does not need to decide the legal status of the property at this time.  This is because the 

replacement of the pit toilet addresses an issue of public health and safety, an action which does not 

require acknowledgement of a legal parcel. The County reserves the right to require that the legal status 

of the property be resolved in the future, if an application for development or a land use is filed.  

The second impediment to approval was the unresolved code violations, including the toilet structure 

and the commercial use occurring on this property.  Approval of the application to replace the toilet 

would resolve the public health and safety violation, but a condition of approval will be necessary to 

require the ceasing of all commercial operations on this property.  The conditions of approval attached 

to this decision would require the applicant to cease such operations. 

Staff recommends conditions of approval to memorialize the revised term sheet, presented here as 

Attachment III. “Revised Terms”, and require the decision and “Revised Terms” be recorded against the 

property. 

This solution acknowledges the property does not need to have it’s legal parcel status resolved for 

correction of the public health and safety violations by replacing the toilet, and code violations would be 

resolved.  The Planning Commission would acknowledge that the personal use fishing cabin and 

associated outhouse has existed on this parcel since 1911 and the outhouse may be replaced with a new 

toilet that allows for a healthier, more sanitary situation, abating a health violation on the property.  

This ruling would specify that acknowledging the presence of an outhouse does not permit or consent to 
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the presence of a lawful commercial use.  Any discussion or findings of commercial fishing guide use 

would require the submission and review of a complete application for a nonconforming use verification 

or a new commercial land use application.    
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ATTACHMENT II 
 

Memo from Dan Olsen, Staff’s Contract Attorney, 
to Wasco County Planning Commission 

 
 

To:  Wasco County Planning Commission 

From:  Dan R. Olsen, Contract Attorney 

RE:  Deschutes Nena Application - PLAAPL-16-10-0004 

 

I have been asked by the Planning Director to provide advice regarding whether the Planning 

Commission has the authority to approve this application in a manner generally consistent with the 

“term sheet” agreed to by the applicant and the opponent, Finnebelle, LLC.  In my opinion, it may do so 

given the unique posture of this application. 

On October 10, 2016, the County issued an Order to Correct alleging that the applicant was engaged in 

“illegal commercial activities” that created “sanitation concerns”.  That Order was put on hold pending 

the outcome of an application to approve the incinerator toilets at issue.   

No one disputes that personal fishing use of the cabin predates zoning.  The staff report concluded that 

the incinerator toilet could not be approved because it was requested, in part, to support an 

unpermitted commercial use and the applicant had not shown that the underlying parcel is lawful. 

Staff’s analysis partly stems from the applicant applying for an accessory use rather than a non-

conforming use determination.  While technically correct, in my opinion the non-conforming status is 

now properly at issue because the applicant argues on appeal it is entitled to approval (and dismissal of 

the Order to Correct) notwithstanding any other code provision because it has a lawful non-conforming 

commercial use of the fishing cabin.   

Non-conforming use determinations are a separate class of land use approvals. The law in this area is 

complex and not always clear. The outcomes are very fact specific. In general, both state law and the 

LUDO focus on whether there is a “lawful existing use or structure”.  Although non-conforming uses are 

not favored, the law encourages approvals if “required for the use or structure to comply with state or 

local health or safety requirements.”  LUDO 13.010.  “No conditions shall be placed upon the 

continuation or alteration of a nonconforming use when necessary to comply with state or local health 

or safety requirements, or to maintain in good repair the existing structures associated with the use.” 

LUDO 13.060B., ORS 215.130(5).  There is no dispute that approval of the incinerator toilet would 

address a public health and safety issue. 

The Order to Correct also raised the issue of the legal status of the tract. This is the most complicated 

issue.  For verification of an NCU, the LUDO requires that the property meet the definition of a legal 
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parcel. 13.050-2.  State law contains no such requirement. In this case, since there is no dispute that the 

cabin was lawfully constructed and that personal “use” for fishing is allowed, it is hard to see the 

relevance of the legal status of the ground.  Further, requiring that the applicant prove the exact legal 

status of the tract appears inconsistent with the Code and state law mandate that “no conditions” be 

imposed when the application is necessary to comply with health and safety requirements.  State law 

also provides that a change in occupancy or ownership “shall be permitted’.  ORS 215.130 (5).  

Both the appellant and the opponent have cited federal statutes, rules and case law as potentially 

controlling the legal status of the tract.  This certainly brings in complex federal preemption and 

property law issues that are beyond the scope of LUDO and land use generally.  This also raises 

jurisdictional issues as to whether LUBA or a federal court would have the final word on appeal of a 

County decision. 

Finally, it is worth noting that both the LUDO and state law encourage decisions that bring properties 

closer into conformance with current standards and mediation to resolve land use disputes.  LUDO   

1.030 (project for correction of health, sanitary or safety conditions exempted from definition of a 

“substantial improvement”.); 15.020 (approval may be granted on property “not in full compliance…if 

necessary to protect public safety”.); ORS 197.860 (stay of appeal to encourage mediation of disputes.) 

The applicant and opponents have agreed to stipulate that the Planning Commission may, and should, 

focus only on the specific application for an incinerator toilet to address health and safety.  The alleged 

commercial use violation would be resolved by the applicant abandoning any claim now or in the future 

to a commercial non-conforming use.  The complaint regarding commercial use and sanitation would be 

resolved.  Costly and very complex appeals would be avoided. 

This would defer the issue of the legal status of the underlying tract, including the impact of the 2001 

determination, until a development application is filed that is not intended to correct a health and safety 

violation related to personal fishing use of the cabin, or the courts decide the ownership and legal status 

of the tract.  Examples might be an application for modification to add a commercial use or enlarge the 

structure.   

To be clear, I am not advising that the Planning Commission must take this approach.  I am advising that 

you have the authority to approve the application with the conditions in the stipulation if you conclude 

that this is the better approach given the health and safety issues and the likelihood of complex and 

costly appeals.  If not, then I suggest you first decide whether the tract is lawful. If unlawful, that would 

constitute grounds for denial of the application and you may choose, but would not be required to 

address the commercial use issues. 
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ATTACHMENT III 
 

Revised Terms, agreed to by Staff,  
Applicant, and Opponent 

 
Terms discussed and agreed upon by parties and staff counsel: 

Date of this document: April 11, 2017 

1. Staff will drop its objection to the Planning Commission making a decision on the NCU 

determination as part of this appeal.  Staff will recommend approval of the nonconforming use 

as a personal use fishing cabin as that use now exists.  Personal fishing cabin use of the property 

means that the owners and the invited friends and family of the owners may stay on the 

property overnight in the cabin or camp overnight outside, may eat on the property, stop and 

rest on the property and in the cabin and fish from the property.  The Planning Commission 

would find that the use of the property is not a farm use.   

2. Under the nonconforming personal use of the property, the owners could use the property and 

cabin and could permit friends and family to use it either with or without the owners being 

present.  But there would be a condition of approval prohibiting any compensation of any sort, 

including reimbursement of costs/expenses from non-owners to the owners.  Staff's position is 

that the exchange of money is a commercial use and as a practical matter this is the only way to 

ensure compliance.  No use could be sponsored by any commercial fishing guide service.  No 

advertising of the cabin or property for use.    

3. If the Planning Commission accepts that recommendation, then the owners would accept a 

condition of approval that the cabin and property will be for personal use as described in No 2 

above, not for commercial use.   

4. The applicant would waive and abandon any claim to an existing nonconforming commercial use 

of the cabin or property. The applicant reserves the option to apply in the future for an 

alteration of the existing personal use nonconforming use, including to add commercial use, 

pursuant to ORS 215.130(9) and corresponding county rules for non-conforming use alteration.   

5. The applicant is not foreclosed from seeking and obtaining approval for any permitted or 

conditionally allowed use of the property in the current or some future zone.   

7. Staff would recommend approval of the incinerator toilets as a modification of the private cabin 

NCU for health and safety purposes.  Two seats are OK if required or recommended by DEQ, 

otherwise one. 

8.   Because the application is limited to whether the toilets may be approved considering the 

personal use of the structures and the health and safety issues, the Planning Commission would 

not need to address the legal status of the subject parcel, including the effect of the county’s 
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2001 determination or the Applicants’ request that the county find the subject parcel to be a 

legal parcel.  Whether the subject parcel is a legal one will be resolved either by the circuit court 

in appropriate proceedings or by the county as part of an application requiring the resolution of 

that issue. 

9.   The county will withdraw its Order to Correct and dismiss the enforcement proceedings.  

Violation (e.g. commercial use in the future) would be subject to renewed enforcement both as 

an unpermitted use and a violation of conditions of approval of the NCU. 

10.  The applicant would be required to submit a fire safety plan acceptable to the BIA fire district 

which covers the area of the subject property. 

11.   The County would be making no determination about lawful access.    

12.  Staff will request and the parties will support a continuance to present final findings and 

conditions for PC approval along these lines. 

 

 

 

PC2 9



ATTACHMENT IV 
 

REVISED PLANNNING COMMISSION OPTIONS  
& STAFF RECOMMENDATION 

 

Attachment IV – Options & Staff Recommendation  Page 1 of 1 
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Planning Commission Options 

A. Uphold the decision of the Planning Director and deny the appeal. 
 

B. Overturn the decision of the Planning Director and approve the replacement of an accessory 
structure (the pit toilet) for public health and safety. 

 
C. Modify the decision of the Planning for the replacement of an accessory structure (the pit 

toilet) by making changes to Findings based on evidence provided at the hearing. 
 

D. Continue the hearing, to a date and time certain, if additional information is needed to 
determine whether standards and criteria are sufficiently addressed.    

 

Staff Recommendation: 

The cabin on this parcel has been established as a lawful non-conforming use of a personal 
fishing cabin, to which the pit toilet is an accessory use.  Even though the subject parcel may 
not constitute a legal parcel, a legal parcel determination is not necessary as the decision to 
approve the incinerating toilet because it is (1) a nonconforming use and (2) necessary to 
resolve a public safety violation.  Conditions of approval are recommended to eliminate the 
commercial use, to protect public health and safety, and implement the agreed upon terms 
identified in Attachment III.   

 
Staff’s revised recommendation is Option B – Overturn the decision of the Planning Director 
and approve the replacement of an accessory structure (the pit toilet) for public health and 
safety, with conditions referenced in Attachment III. 
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ATTACHMENT V  
 

CONDITIONS OF APPROVAL 
 

Attachment V – Conditions of Approval  Page 1 of 1 
PLAAPL-16-10-0004 of PLAMNS-16-04-0013 (Deschutes Nena) 

Pursuant to Wasco County National Scenic Area Land Use Development Ordinance, 
Chapter 2 – Development Approval Procedures, Section 2.120.A., Notice of a Decision by 
the Director, the following shall be recorded as conditions of approval and binding upon 
the owners, developers or assigns. 

 

A. The applicant shall adhere to the agreement in Attachment III, “Revised Terms” which 
shall be recorded against the subject property. 
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Email with attachments from Amanda Cardenas, Representative for Finnbelle LLC 
 
Attachment 1 - Tax Lot Map 
Attachment 2 - Marvin M. Brandt Revocable Trust, et al V. United States 
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Attachment 4 - Declaration of Nicholas Myles Kaiser 
Attachment 5 - Declaration of Angus Wilson 
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Comments from Wendie Kellington, Representative for Scott Hodson, Deschutes Nena LLC, submitted 
on 3/20/2017 
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Wendie L. Kellington 
P.O. Box 159 
Lake Oswego Or 
97034 

April 4, 2017 
Via Electronic Mail 
Wasco County Planning Commission 
c/o Will Smith, Planner 
The Dalles Or 

RE: File# PLAAPL-16-10-0004 and PLAMNS-16-04-0013 
Applicants/Appellants' FINAL WRITTEN ARGUMENT 

Dear Chair and Members of the Planning Commission: 

Phone (503) 636-0069 
Mobile (503) 804-0535 

Facsimile (503) 636-0102 
Email: wk@klgpc.com 

Thank you for your consideration of the above matter. This firm represents the 
Applicants/Appellants, Deschutes Nena LLC and Scott Hodson (for convenience referred to as 
"applicants"). Please include this letter in the record. 

As staff recommended at the hearing, the nonconforming use of the Deschutes Nena LLC 
property should be verified as a fishing cabin property with an outhouse, for fishing, sleeping 
overnight (in and out of the cabin), eating and resting, so long as limited to personal use as 
defined in staff's proposed "alternative findings" provided at the hearing. 1 The use can be 
conditioned to prohibit commercial use as defined in those alternative findings presented at the 
hearing, in the absence of a subsequent decision authorizing commercial use. As a part of this, 
the requested upgraded toilet should be approved. We hope you can agree that there is simply no 
lawful justification for denial of the application. 

Parcel is Lawful under ORS 92.176(3) and County is Not Prohibited From Issuing Land 
Use or Building (Toilet) Permits 

ORS 92.176(3) is a simple and straightforward way to approve the proposal. ORS 
92.176(3) says that the County is free to approve the verification application and any other 
discretionary land use application for the subject property. That statute also says that the County 
is free to approve building permits for the subject property. 

This state law allows the continued use of a dwelling or "other building" "on a unit of 
land" that someone might decide "was not lawfully established," so long as the structure was 
lawfully established before 2007 and so long as the permit does not change or intensify the use. 
Here, both the fishing cabin and the outhouse were lawfully established before 2007. 

1 Personal fishing cabin use of the property means that people stay on the property overnight in the cabin or camp

overnight outside, they eat on the property, they stop and rest on the property and in the cabin and they fish from the 
property. Under the nonconforming personal use of the property, the owners could use the property and cabin and 
could permit friends and family to use it either with or without the owners being present. 
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